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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

NO. CR 07-1077-GAF

NOTICE OF MOTION; MOTION
FOR DISCOVERY:;
MEMORANDUM OF POINTS
AND AUTHORITIES

Hearing Date: December 22, 2008
Hearing Time: 1:30 p.m.

TO: UNITED STATES ATTORNEY THOMAS O’BRIEN, AND ASSISTANT
UNITED STATES ATTORNEY DIANA PAULL

PLEASE TAKE NOTICE that on December 22, 2008, at 1:30 p.m., or as soon
thereafter as counsel may be heard, in the courtroom of the Honorable Gary A. Feess,

United States District Judge, defendant Melba Leonado Crossan will bring on for
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MOTION

Defendant Melba Leonado Crossan through her counsel of record, Deputy
Federal Public Defender Carlton F. Gunn, hereby moves this Honorable Court for an
order (1) that the government provide “draft” transcripts of audiotapes of contacts
between defendant and a cooperating codefendant without preconditions the
government is attempting to place on the “draft” transcripts’ use and (2) setting a
deadline for production by the government of the final transcripts of audiotapes
which it intends to use at trial in this matter. The motion is based upon the attached
memorandum of points and authorities and exhibits, all files and records in this case,
and such additional evidence and/or argument as may be presented to the Court at the

hearing on the motion.

Respectfully submitted,

SEAN K. KENNEDY
Federal Public Defender

-

DATED: November 2¥, 2008 By .,/(W%/\ 7

CARLTON F. GUNN
Deputy Federal Public Defender
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MEMORANDUM OF POINTS AND AUTHORITIES
L.
INTRODUCTION

Melba Leonado Crossan and three codefendants were indicted on September
27,2007. They are charged with health care fraud, conspiracy to commit health care
fraud, and making false statements within the jurisdiction of the federal agency, in
violation of 18 U.S.C. §§ 1001, 1347, and 1349. Ms. Crossan and one codefendant’
were arraigned on the indictment on November 3, 2008. Trial was set to commence

on January 6, 2009, with a status conference scheduled for December 22, 2008.

After Ms. Crossan was arraigned, defense counsel sent out a request for
discovery. See Exhibit A. It included a request for all discovery required by Rule 16
of the Federal Rules of Criminal Procedure, including discovery regarding statements
of the defendant, documents subject to Rule 16, and discovery regarding experts.

See id. Government counsel provided some discovery in response to the defense
request, including a CD with over 6,000 pages of documents and two CDs with
recordings of undercover conversations — largely in the Tagalog language — between
Ms. Crossan and one of the codefendants who was apparently cooperating with the

government at the time,

The latter two items of discovery — the recorded conversations — have given

rise to the discovery dispute which is the subject of this motion. The government has

1 As defense counsel understands it, the other codefendants have not yet been
arrested and may be outside the country.

2 The parties indicated at the time the trial date was set that a continuance
would likely be necessary because of the volume of discovery in the case and the time
that has passed since thealleged offense conduct. The defense will be engaging in
discussions with the government about a more realistic trial date.

3
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what it describes as “draft” transcripts and/or summaries of the tape recordings which
government counsel has indicated she will provide to the defense only if the defense
agrees that it “will not use such draft transcripts and/or summaries for purposes of
impeachment or in any other way during the course of trial to question, contradict or
impeach the integrity of the final transcripts.” Exhibit B, at 3. Second, the
government has not yet prepared whenever “final” transcripts it will use at trial, and it

is unclear how far ahead of trial those will be prepared.

The defense brings this motion to resolve these discovery issues. First, the
Court should order the government to provide the “draft” transcripts without
requiring any agreement from defense counsel about their use at trial; their use at trial
should be governed by whatever limitations are placed on their use by the Federal
Rules of Evidence. Second, the Court should set a deadline for the disclosure of
whatever “final” transcripts the government is actually going to use at trial, and that

deadline should be at least 45 days prior to trial.

I1.
ARGUMENT

A. THE “DRAFT” TRANSCRIPTS ARE DISCOVERABLE AND MUST BE
PRODUCED IMMEDIATELY UNDER RULE 16 OF THE FEDERAL RULES OF
CRIMINAL PROCEDURE.

1. Discoverability Under Rule 16(a)(1)}(B).

Rule 16(a)(1)(B) of the Federal Rules of Criminal Procedure provides that the
government must disclose to the defendant “any relevant written or recorded

statement by the defendant” which is within the government’s possession, custody, or
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control. A transcript is a “written or recorded statement” under this rule. Unifted
States v. Gee, 695 F.2d 1165, 1170 (9th Cir. 1983) (Fletcher, J., concurring). See also
United States v. Thomas, 239 F.3d 163, 166 (2nd Cir. 2001).

Whether so-called “draft” transcripts are subject to this rule has been addressed
in opinions by two district court judges. The first was Judge Rovner of the Northern
District of Illinois, who considered the question in United States v. Finley, No. 87 CR
364-3, 4 & 6, 1987 WL 17165 (N.D. 111 Sept. 3, 1987) and United States v. Shields,
767 F. Supp. 163 (N.D. I1l. 1991). The government in those cases, like the
government here, argued it was not obliged to produce draft transcripts and offered to
produce them only if the defendants agreed not to use them at trial. See Shields, 767
F. Supp. at 165; Finley, at *1.

Judge Rovner rejected this proposed limitation and ruled that the “draft”
transcripts must be produced unconditionally, as discoverable records of statements
under the clause of former Rule 16(a)(1)(A) which is now Rule 16(a)(1)(B), see supra
n.3. The judge explained in Finley why the transcripts were statements of the
defendant just as the tapes were.

The restrictive definition of “written or recorded statements
made by the defendant” proffered by the government is not
supported by the case law. As the Ninth Circuit has noted, “[a]
statement need not be actually written or typed by the defendant to
be defendant’s ‘written statement’; for example, a stenographer's
transcription of a government interviewer’s relatively

contemporaneous writings may be considered written statements

* These cases refer to Rule 16(a)(1)(A) rather than Rule 16%a8 1)(B) because
what is now Rule 16(a)(1)(B) was formerly a clause within Rule 16(a)(1 SA). Rule
16 was restructured by amendments in 2002, See Fed. R. Crim. Pro. 16 advisory
committee note (2002 Amendments). The restructurm(? was a stylistic change which

was not intended to have any substantive effect. See i

5
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of the defendant.” United States v. Walk, 533 F.2d 417, 418 (9th
Cir. 1975). Our own Court of Appeals, in addressing the question
of the breadth of the term “written or recorded statement” in Rule
16, has stated:

A defendant’s statement is discoverable when it

or an account thereof is “written or recorded” (Rule

16(a)(1)) promptly after the statement is made.

Where a written record is contemplated when the

statement is made and an account of the statement is

eventually written down, the writing should be

discoverable even if there was some delay.
United States v. Feinberg, 502 F.2d 1180, 1182-83 (7th Cir.
1974), cert. denied, 420 U.S. 926 (1975). The Court notes that, in
cases involving electronic surveillance, it is commonly within the
contemplation of the government that some, if not all, of the
conversations taped will be transcribed.

In accord with these observations, the reported cases, to this
Court’s knowledge, uniformly hold that transcripts of tape
recorded conversations involving a defendant constitute written or
recorded statements of that defendant discoverable pursuant to

Rule 16(a)(1)(A) or its predecessors. (Citations omitted.)

Finley, at *1-2. See also Shields, 767 F. Supp. at 166 (“reaffirm[ing] . . . opinion in
Finley”).

Then, in Shields, Judge Rovner explained why no distinction can be drawn

between “draft” transcripts and “final” transcripts.

[Tihere is no legitimate basis for distinguishing between a draft

transcript and a final transcript. Each is a reflection of what the
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defendant purportedly said on the tape, and although the
government may believe the final version to be more accurate than
the draft, a defendant is entitled to see both versions. Suppose the
defendant had made a post-arrest statement to two government
agents, and the agents had summarized the statements somewhat
differently in their subsequently written reports. Surely, the
government could not contend that the defendant was only entitled
to see whichever report it believed more accurate; the defendant
would be entitled to have both produced. So it is here. .

[T]here may well be disputes as to the accuracy of final transcripts,
and the defendant is entitled to review without conditions not only
the final versions but any and all prior drafts prepared by the
government as well.

Shields, 767 F. Supp. at 166.

The second judge to consider the discoverability of “draft” transcripts was
Judge Williams of the Northern District of Illinois. She held that the “draft”
transcripts in the case before her were not discoverable. See United States v. Bailey,
689 F. Supp. 1463, 1469-70 (N.D. Ill. 1987). This was not because she believed they
were not “statements,” however; she appeared to agree with Judge Rovner on that
point. See Bailey, 689 F. Supp at 1468-69. Judge Williams found the “draft”
transcripts not discoverable because the general rule, which applied in that case, is
that it is not the transcripts which are the evidence, but the tapes, and so “draft”
transcripts did not satisfy another requirement for discoverability under former Rule
16(a)(1)(A) - that they be “relevant.” Judge Williams explained:

The rule also requires, however, that the written or recorded
statement be “relevant.” .

The written statements on the transcripts will not constitute
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the evidence in the case; the tapes will. The court will allow the

transcripts to be used as an aid to the jury's understanding of what

is in fact said on the tapes which the court did order disclosed.
Id. at 1469 (citing United States v. Puerta Restrepo, 814 F.2d 1236, 1242 (7th Cir.
1987) and United States v. Allen, 798 F.2d 985, 1002-03 (7th Cir. 1986)). See also
United States v. Franco, 136 F.3d 622, 626 (9th Cir. 1998) (tapes, not transcripts, are
the actual evidence when conversations are in English, and transcripts serve only as
aids to understanding tapes). But cf. Shields, 767 F. Supp. at 166 (disagreeing with
Bailey).

The reasoning in Bailey does not extend to the present case because the vast
bulk of the conversation on the recordings in the present case are in Tagalog. When
the tapes are in a foreign language, the general rule that it is the tapes which are the
evidence and that the transcripts are only aids to the jury's understanding does not
apply. Rather, it is the transcripts that are the admissible evidence. See, e.g., United
States v. Armijo, 5 F.3d 1229, 1234-35 (9th Cir. 1993). At least in these
circumstances, the “draft” transcripts as well as the “final” transcripts are relevant and

hence discoverable under Rule 16(a)(1)(B).*

2. Discoverability Under Rule 16(a)(1 }E).

The draft transcripts are also discoverable under Rule 16(a)(1)(E), because they

4 In addition, Bailey conflicts with Finley and Shields and the later opinions
are the better reasoned ones. Bailey’s focus on the fact that it is the tapes rather than
the transcripts that are the evidence in the case, see supra, 1gnores the fact that the
provision in Rule 16(a) for “written or recorded statements by the defendant” does
not depend on whether the government will use the statement at trial or whether the
writing or recording is admissible but on whether the statement is “relevant.” And
relevance here must refer to the subject matter of the statement, not the admissibility
if it were to be offered by the defense. Most statements by a defendant are not
admissible if offered by the defense, since it is %fnerall only admissions by a party-
opponent that are admissible under the Federal Rules of Evidence. See Fed. R. Evid.

01(d)(2).
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are documents that are “material to preparing the defense,” Fed. R. Crim. Pro.
16(a)(1)(E)(iii). Transcripts of recordings as well as the recordings themselves are
discoverable under this rule. United States v. Gee, 695 F.2d 1165, 1170 (9th Cir.
1983) (Fletcher, J., concurring). Indeed, as noted supra, it is the transcripts, not the
recordings, which are admissible when the recorded conversations are in a foreign

language. That makes the transcripts actually more material than the recordings.

It is not just the “final” transcripts that the government chooses to offer which
are material, moreover. “Draft” transcripts are material and potentially admissible for

at least two reasons.

First, the defense could seek to offer the “draft” transcripts as defense
alternatives. The admissibility of transcripts of foreign language tapes offered by the
government is contingent on the right of the defense to offer alternative transcripts
that it believes are more accurate. See United States v. Abonce-Barrera, 257 F.3d
959, 963 (9th Cir. 2001) (admissibility of transcripts of foreign language tapes
contingent on right of defense to offer alternative transcripts); United States v.
Franco, 136 F.3d 622, 626 (9th Cir. 1998) (same). If the “draft” transcripts were
prepared by the same translator the government uses for the “final” transcripts, the
“draft” transcripts could be used to directly impeach that translator. If the “draft”
transcripts were prepared by a different translator, the defense could call the translator
who prepared the “draft” transcripts and seek to offer those “draft” transcripts as the
more accurate version. Cf. United States v. Shields, 767 F. Supp. at 166 (noting that
there may be disputes about accuracy of transcripts and suggesting that government’s

belief that final version is more accurate is not dispositive).

Second, the “draft” transcripts are material to the extent they are used as a

working “base” for the “final” transcripts. The “draft” transcripts are presumably
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viewed as “drafts” because they will be used as an initial working copy for the “final”
transcripts and translations. Any translator who ends up testifying to the accuracy of
the “final” transcripts and translations will be an expert witness whose testimony is
opinion testimony that is admissible only under Rule 702 et seq. of the Federal Rules
of Evidence. The “draft” transcripts and translations that serve as the starting point
for the “final” transcripts and translations that the translator produces will be part of
the “data” on which he or she relies, and, under Rule 705, the translator “may . . . be
required to disciose the underlying facts or data on cross-examination,” Fed. R. Evid.
705. This rule allows cross examination about underlying data even if the evidence
otherwise would be inadmissible. 4 Jack Weinstein and Margaret A. Berger,
Weinstein's Federal Evidence 705-10 (2006 McLaughlin ed.). See, e.g., United States
v. 4 & S Council Qil Co., 947 F.2d 1128, 1135 (4th Cir. 1991) (defense counsel
should have been allowed to cross examine psychologist regarding polygraph
psychologist reviewed because psychologist “must have necessarily discounted it to
reach the opinion he stated in court” and this “may well have failed to infuse the jury
with confidence in [the psychologist's opinion]”). An example of how “draft”

transcripts were used in this way in another case is attached as Exhibit C.

The “draft” transcripts and translations are discoverable regardless of whether
they are ultimately admissible, moreover. Rule 16(a)(1)(E) requires disclosure of
documents in the possession of the government whenever they are “material to
preparing the defense.” Fed. R. Crim. Pro. 16(a)(1}(E)(iii) (emphasis added). Atthe
very least, the “draft” transcripts are material to defense preparation. First, they will
give the defense a much earlier start on evaluating how damaging the recorded
conversations and letters are and/or whether they can be read consistent with some
defense. Second, they will be useful to defense counsel in preparing to cross examine
the government translator about the “final” transcripts and translations even if the

“draft” transcripts and translations are not directly used in that cross examination.

10
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In sum, the “draft” transcripts and translations are discoverable as “material”
documents under Rule 16(a)(1)(E) as well. The Court should order them disclosed
under that rule. The question of admissibility of the “draft” transcripts is a question
which can be decided at trial and is different from the question of discoverability.
The government is protected against inadmissible evidence by the Rules of Evidence

and is not entitled to additional protection in the form of a stipulation by the defense.’

B. THE COURT SHOULD SET A DEADLINE FOR DISCLOSURE OF THE
“FINAL” TRANSCRIPTS OF AT LEAST 45 DAYS BEFORE TRIAL.

Transcripts which transcribe and translate recordings of foreign language
conversations are discoverable under at least two paragraphs of Rule 16(a). First,
since translated transcripts of foreign language conversations may be admitted as
substantive evidence at trial, see, e.g., United States v. Armijo, 5 F.3d 1229, 1234-35
(9th Cir. 1993), they are discoverable under subparagraph (E) of Rule 16(a)(1), as
“documents . . . the government intends to use . . . in its case-in-chief at trial.”
Second, since such transcripts reflect what is in essence the report of an expert, i.e., a
translator, they are discoverable under subparagraph (F) of Rule 16(a)(1), which

requires disclosure of expert reports.

Neither subparagraph (E) nor subparagraph (F), or any other provision of Rule

16, for that matter, sets a specific deadline for disclosure before trial. But a court has

_ 5 The government may argue the “draft” transcripts and translations are not
discoverable because they are “work product” which is protected by Rule 16(a){12),
but this argument should be rejected for two reasons. First, it is debatable whether
“draft” transcripts and translations are prepared by the government for purposes of
“Investigating or prosecuting the case,” Fed. R. Crim. Pro. 16(a)(2); what they were
more likely prepared for were use In preparngthe “final” transcripts and translations.
Second, the protection of work {)roduct under Rule 16(a)(2) is limited. In particular,
it exists only “ egxcept as Rule 6(a8]g1) provides otherwise.” Fed. R. Crim. Pro.
16(a)(2). Here, both subparagraph (B) and subparagraph (E) of Rule 16(a)(1)
“provide otherwise.”

11
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inherent power to make discovery orders which “effectuate, as far as possible, the

speedy and orderly administration of justice.” United States v. Richter, 488 F.2d 170,
173-74 (9th Cir. 1973). See also United States v. Nobles, 422 U.S. 225, 231 n.5
(1975); State of Arizona v. Manypenny, 672 F.2d 761, 765 (9th Cir. 1982). Early
disclosure of transcripts is necessary to the speedy and orderly administration of
justice for reasons explained in United States v. Palermo, No. 99 CR. 1199 (LMM),
2001 WL 185132 (S.D.N.Y. Feb. 26, 2001):

[T]he case of audio tapes (particularly when accompanied

by transcripts to be used as aids in listening to the tapes)

presents something of a special problem, as the government

appears to recognize. (Citation omitted.) When transcripts

of tapes are used, a defendant needs to have a reasonable

opportunity to compare draft transcripts with the tapes, and

if there are disagreements as to the transcripts, to prepare

alternate transcripts if the defendant chooses to do so.
Id at *1.

Consistent with these concerns, courts often set deadlines for the production of

transcripts. See, e.g., United States v. Shields, 767 F. Supp. 163, 166 (N.D. I1I. 1991);

United States v. Bailey, 689 F. Supp. 1463, 1467 (N.D. Ill. 1987). While the deadline
in the foregoing cases may have been less than the 45 days requested by the defense
here,® those cases appear to have involved English language transcripts. A more
lengthy period is reasonable in the case of foreign language conversations for which
use of an expert in the form of a translator will be necessary. Cf. United States v.

Richmond, 153 F.R.D. 7, 9 (D. Mass. 1994) (requiring government to provide

6 Each of the two opinions cited sets a date by which the government is to
provide the transcripts to the defense and a date one week later by which the defense
must indicate its objections and/or proposed alternative transcripts, but neither
opinion indicates how far ahead of the trial date this was. See Shields, 767 F. Supp.
at 166; Bailey, 689 F. Supp. at 1467.

12




Case 2:07-cr-01077-GAF Document 32 Filed 12/01/08 Page 17 of 17 Page ID #:97

Nl IS B T e N

ST N TR NG SR N S NG S N T NG TR NG T N6 R e e e e e
00 ~1 O W R W N — O N e Ny s W N~ O

summary of expert testimony 45 days prior to trial); United States v. Palermo, 2001
WL 185132, at *5 (describing 45-day deadline set in Richmond as “not at all out of
line with the purpose of [Rule 16(a)(1)}E)]”).

[1I.
CONCLUSION

The Court should order the government to provide the “draft” transcripts of the
tape recordings without any limitations on their use other than those which already
exist under the Federal Rules of Evidence. The Court should also set a deadline of at
least 45 days in advance of trial for production of whatever transcripts the

government may wish to use at trial.

Respectfully submitted,

SEAN K. KENNEDY
Federal Public Defender

DATED: November 2y, 2008 By @% P 4__\ -

CARLTON F. GUNN
Deputy Federal Public Defender
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quote, "contact," unquote, and the number, quote, "13,"
unquote, wasn't there?
A. Is it cn here?
Q. Well, okay. Would you look at Defense Exhibit 121.
A. Okay.
Q. That, again, is a page from the original transcript for

N-1 and a page from the second version of the transcript for

N-1; correct?

A. Yes.

Q. and the second part of the entry, in approximately the

middle of the original page has a sentence at the end that

says, "Um, (unintelligible) with him (unintelligible.} It
will always be at {unintelligible.)” Correct?

A, Yes.

Q. and you changed that to, "Um, a contact that brings it

here at 13," did you not?

A. Yes.
Q. Then you made additicnal changes to this
you went -- went and listened to the original

cross-examination last week; correct?

A, Correct.

Q. And those included -- again, you added a
things; correct?

A. Correct.

Q. And that included several references you

transcript when

tape after my

number of

added about a

UNITED STATES DISTRICT COURT
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travel or trip somewhere, didn't they?

A. T can't remember what I added, but if you show them to

me, yes, I can testify --

Q. Would you look at Defense Exhibit 122.
A, Yes.
Q. and that's, again -- that's a page from the second

version of the transcript that you did for the Tape N-1 and a
third version of the transcript you did; right?

A. Yes.

Q. And in the original transcript, the fourth entry from
the bottom; and the new transcript, the first entry at the

top, there's a discussion of Chicago; right?

A. Yes.

Q. There's a reference to Chicago?

A. Yes.

Q. And the original transcript, about the middle of that
entry it says, "I was gonna tell you that 1if," et cetera,
et cetera, and then, "Go to Chicago, " and so on. Right?
A. Yes.

Q. You changed that to, "I was going to ask you"; correct?
A. Yes.

Q. Would you look at Defense Exhibit 123.

Al Yes.

. That, again, is a page from the second version of the

transcript you did for the tape numbered N-1 with a page from

UNITED STATES DISTRICT COURT
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the third version of the transcript you did for that tape;
correct?

A. Yes.
Q. And a little less than halfway down in the page from the

original transcript you have CS saying, "Oh, you wanted us to

go (unintelligible) today or what." Correct?
A. Yes.
Q. Aand you changed that to, "Ch, you wanted us to go on the

trip today or what"?

A, Yes.

Q. Would you look at Defense Exhibit 124.

A, Yes.

Q. That is a page from the second version of the transcript

you did for the tape numbered N-1, and two pages that overlap

for the third version —-- from the third version; correct?
A. Yes.
Q. From the fourth entry on -- going to the page from the

original to the second version, the fourth entry through the

seventh entry you have CS saying, "That's why

(unintelligible,} ™ Beltran saying, "Why." CS saying,
"(Unintelligible, )" and Beltran saying, (Unintelligible)
because (unintelligible.)" Correct?

MR. McGAHAN: Same cbjection as before, Your Henor.

BY MR. GUNN:

Q. Actually, you prepared the second version of the

UNITED STATES DISTRICT COURT
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transcript for N-1; correct?

A. I reviewed it, yes.
MR. GUNN: May I proceed, Your Honor?
MR. McGAHAN: Withdraw the objection, Your Honor.
THE COURT: That's fine. Go ahead.

BY MR. GUNN:

Q. The change you made has the CS saying, "How much will

you pay me for that?" Beltran saying, "For what?" And the

CS saying, "For that trip"; correct?
A, Correct.
Q. All of the changes I've just guestioned you about were

made after you received the suggestions from the DEA about
possible changes; correct?

A. No.

MR. GUNN: No further questions.

REDIRECT EXAMINATION

BY MR. McGAHAN:

Q0. Ms. Bouchard, just to review. When the original
transcripts were prepared earlier in the summer, did you
understand that they were to be the transcripts that would be
used at trial in this case?

A, No.

Q. When you received suggested changes, did you have any
idea where they came from?

h. I had no idea.

UNITED STATES DISTRICT COURT
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Q. You did not know?
A. I know where they came from. It came from the special
agent, but T did not know who had made the changes.
oL You thought it might be the confidential source?

MR. GUNN: Objection, Your Honor. Leading.

THE COQOURT: Sustained.

THE WITNESS: I thought it could have been a number
of people.

MR. GUNN: I believe there's an objection,
Your Honor.

THE COURT: There was. The objection is sustained.
So ask ancther question.

BY MR. McGAHAN:

Q. Who did you think may have made those changes?

A. Fither -- most likely a participant in the conversations
or another interpreter. 1 have no idea.

Q. Now, ma'am, you're a professiocnal transcriber and

interpreter; correct?

A. Correct.

Q. What's your -- what 1s the most important factor for you
in preparing a transcript?

A. That they are faithful to the original source and that
the translation is faithful to the transcription.

Q. Are you certified to translate in federal immigration

court?

UNITED STATES DISTRICT COURT
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A. Yes, I am.

Q. Are you certified to translate in the state courts?
A. Not in the state courts, no.

Q. What would happen if you were -- what would happen if

you were ever to have been found to have been falsely
transcribing something that wasn't there? In other words,
writing down something that you, yourself, did not believe in
good faith you heard?
A, I would be disqualified.

MR. GUNN: Objection, Your Honor. Calls for
speculation. Move to strike.

THE COQURT: Overruled.
BY MR. McGAHAN:
Q. Now, when yocu received suggested changes from Special

Agent Wong, did Special Agent Wong tell you what the case was

about?
A. No.
Q. Did he provide you any information whatscever as to what

this case was about?

A. I had no idea.

Q. I'd like to turn your attention to Government's Exhibit
Number > --

A. Yes.

0. -—- and specifically, ma'am, FPage 7.

A. Yes.

UNITED STATES DISTRICT COURT
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Q. Did anybody ever tell you that this case had anything to
do with Omaha, Nebraska, before you prepared this transcript?
A. No, not at all.

Q. and, in fact, were you the first person to hear the
word "Omaha" on that tape?

A. Yes, I was.

Q. No one else ever suggested that the word "Omaha" should
come into this tape, did they?

A, Never.

Q. Okay. Did anybody ever tell you that Chicago, Illinois,

had anything to do with this case before you prepared these

transcripts?
A, Not at all.
Q. Turning your attention -- bear with me.

Turning your attention to Page 5 of Government's

Exhibit 5.
A. Yes,
Q. Ckay. I'd like to draw your attention to the top of

Government's Exhibit 5 under the entry Beltran. Could you
read that into the record, ma'am.

A. The very top?

MR. GUNN: I'm sorry, Your Honor. Which page? 1

didn't catch the page —-

MR. McGAHAN: Page 5 of Government's Exhibit 5.

MR. GUNN: Okay.

UNITED STATES DISTRICT COURT
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THE CQURT: Do have you 1it?
MR. GUNN: The whole page? All right.
BY MR. McGAHAN:
Q. Could you read the first entry where it says "Beltran."
A. In English or in Spanish?
Q. In English.
A. "No. With -- I'm just beginning. They are gonna give
me a lot. A contact here that brings it here at 13."
Q. Did anybody ever tell you that Mr. Beltran claimed he
could obtain kilos of cocaine for $13,0007
A. No.
Q. Was the word "13" ever mentioned to you by anyone before
you translated this?
AL No.
Q. Now, Mr. Gunn brought out that there have been three
versions of this transcript. I'd like to go through each and
every one of those.
A. Certainly.
0. Who created the first one, Ms. Bouchard?
A. Nancy Delarosa.
Q. Ckay. And that was a tape-record -- that was an actual
audic cassette?
4. Yes.
Q. and you, then, prepared another one when it became clear

that these would be needed for trial?

UNITED STATES DISTRICT CCURT
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A. Correct.
Q. Nancy Delarosa is a valued employee?
A. Yes, but we always review the work before it goes to
trial.
Q. And, ma'am, without being too immodest, would you say
you have better listening skills than Ms. Delarosa?
A. I have better listening skills than a lot of people,
yes,
Q. Do you have more experience doing transcription work
than Ms. Delarosa?
A. Yes.
Q. Now, you prepared -- now, at the time that you prepared
the second version, you had not actually listened to the
original compact disc --
A. No, I had --
Q. —— that was -- I'm sorry, Ms. Bouchard. Let me finish

my guestion.

You had never listened to the original of the
compact disc that recorded -- that recorded a conversation

back in December, had you?

A. No, 1 had not.

Q. and you listened to that within the last week, didn't
you?

i Yes, I did.

Q. And you prepared a new transcript.

UNITED STATES DISTRICT COURT
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A. Yes, I did.

Q. And that was because you wanted to make sure that the
transcript was as accurate as possible.

A. Correct.

MR. McGAHAN: Your Honor, with the Court's
permission, I'd like to put on the Senheiser device and have
the jurors listen to Government's Exhibit Number 6.

THE CQURT: Let's go to sidebar.

(The following was held at sidebar:)

THE COURT: Okay. You are wanting to play the
entire --

MR. McGAHAN: No, Your Honor, absolutely not. Just
there are selected excerpts, the one that was brought up by
Mr. Gunn wherein they have the transcript in front of them,
and they can follow along. They will clearly hear the
defendant inviting the confidential source to go tO Omaha.
They will clearly hear the defendant -- they're reading in
Spanish. They'll be able to read what is being said. It's
absolutely audible, as a suggestion has been created that
these transcripts have been falsified, and I want the jury to
hear for themselves what can be heard.

THE COURT: Okay. Go ahead.

(The following proceedings were held in open court:)

MR. McGAHAN: Your Honor, with the Court's

permission, 1if Agent Wong would begin handing out headphones,

UNITED STATES DISTRICT COURT
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and also to insert Exhibit Number 6. It may take us a couple
minutes to set up the Senheiser device.

THE COURT: All right.

MR. McGAHAN: Your Honor, with the Court's
permission, I'd like to approach the bench and give
Your Honor a set cof headphones.

THE COURT: All right.

MR. McGAHAN: And, Your Honor, with the Court's
permissicn, if we could publish Government's Exhibit Number 5
to each of the jurors as well sc they can follow along in
listening to Government's Exhibit Number 6.

Your Honor, does the Government have permission to
publish Government's 5 to the jurocrs?

THE COURT: Yes. I -- yes, that's fine. I think
I'm going to go ahead and give this instruction now that I've
discussed with the parties.

MR. GUNN: Does the Court have the modified --

THE COURT: Yes.

Ladies and gentlemen, let me let you finish getting
everything that's going to be given to you, and then I'm
going to read an instruction to you.

A1l right. You are about to review an English
translation of a transcript of a tape-recording in Spanish.
FEach of you has been given a transcript of a recording which

has been admitted intc evidence. The transcript is a

UNITED STATES DISTRICT COURT
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translation of the Spanish language tape-recording. Although
some of you may know Spanish, it is important that all jurors
consider the same evidence. This means you cannot use your
own‘knowledge of Spanish in considering these transcripts or
this transcript.

Now, there is disagreement between the parties
about the accuracy of certain portions of the transcripts.
You will hear testimeony from persons who, because of
education or experience, are permitted to state opinicns as
to the accuracy of the transcripts and the reasons for their
opinions.

It is up to the jury to determine, based on the
evidence presented to you, whether the translation 1is
accurate. Opinion testimony should be judged just like any
other testimony. You may accept it or reject it and give it
as much weight as you think it deserves, considering the
witness's education and experience, the reasons given for the
opinion, and all other evidence in the case.

MR. McGAHAN: Your Honor, if I may, we're short one
set of headphones. If I could borrow back the headphones
from the Court.

Thank you, sir. May I approach.

If the ladies and gentlemen -- Your Honor, if the
Court could direct the ladies and gentlemen of the jury to

turn their headphones on, and if there's any juror whose

UNITED STATES DISTRICT COURT
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1 headphones are not working, I'd like to know that at this
2 time,
3 THE COURT: Maybe you could tell them where the
4 device is to turn it on.
5 MR. McGRHAN: There's a switch right here, and you
6 should be hearing static coming from there.
7 MR. GUNN: May I inquire, Your Honer. I have my
8 switch on Number 1. Do I need to --
9 MR. McGAHAN: ©One should be fine.
10 MR. GUNN: Thank you.
11 THE JUROR: No batteries.
12 MR. McGRHAN: Your Honor, can we take a brief
13 recess to get a battery for juror -- I thought these all had
14 batteries in them. I apologize, Your Honor.
15 THE COURT: That's fine. Why don't we take a --
16 how long will it take? Ten minutes?
17 MR. McGAHAN: At most.
18 THE COURT: All right. Why don't we take a
19 ten-minute recess.
20 Ladies and gentlemen, why don't you leave your
21 headphones on your chairs, and we'll make sure that they've
22 all got batteries and all working. 50 we'll come back here
23 at five minutes to 1:00.
24 {(The following was held out the presence of the jury:}
25 TEE COURT: All right.

UNITED STATES DISTRICT COURT
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MR. McGAHAN: I apologize, Your Honor.

THE COURT: Five minutes to 1:00.

{(Recess taken.)

THE COURT: All right. Are we --

MR. McGAHAN: The Government is ready, Your Honor.
Thank you.

THE CCURT: All right. Let's bring the jury back
in.

(The following was held in the presence of the jury:)

THE COURT: All right. Everybody should have their
headsets.

MR. McGAHAN: Your Honor, could you direct the
ladies and gentlemen of the jury that when you put on the
headset, this has got to be pointing towards that receiving
device, and there may be some individual members of the jury
who may need to move in, since line of sight to the reception
gives -- line of sight to the transmitter gives the best
reception.

THE COURT: All right.

MR. McGAHAN: And at this time, Your Henor, what
I'd like to do is have Special Agent Wong play one excerpt so
Ms. Bouchard can find out where we are in the transcript.

T'd direct her attention to Page 5 of Government's Exhibit
Number 5. And each of the jurors also has Government Exhibit

5 before them and can follow along, reading in the Spanish.

UNITED STATES DISTRICT COURT
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TEE CCURT: Reading the English?
MR. McGAHAN: Well, it's actually going to be in
Spanish, Your Honor. So it may make more sense for them to

read along the best they can so they can pick ocut what is
being said.

THE COURT: Okay.

MR. WONG: If I may, Your Honor, I just want to
make sure that the members of the jury have the front pointed
towards the receiver and then turn it on with this rotating
switch on the bottom that also controls your volume as well.
It should be on Channel Z.

MR. McGAHAN: Is everybody's receiver working?
Okay.

Agent Wong, play about 10 seconds of it -- play
about 10 to 15 seconds so Ms. Bouchard can find out where she
is on Exhibit 5.

Go ahead and stop it, Agent Wong.

BY MR. McGAHAN:

Q. Ms. Bouchard, you don't have line of sight to a --
A. I can hear.
Q. Okay. Can you tell us on the transcript where we are.
A. We're right at "a contact here.”
Q. Okay. This is at the top of Page 572
A, Correct.
MR. McGBRHAN: Agent Wong, if you could just -- s0

UNITED STATES DISTRICT CCURT
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in Spanish, that would be (in Spanish.)
THE WITNESS: I'm sorry.
BY MR. McGAHAN:
Q. S0 —-
A. Yes. (In Spanish.)
MR. McGCAHAN: Agent Wong, if you could back it up
and replay 1it.
Ckay. Agent Wong, if you could stop that.

BY MR. McGAHAN:

Q. Ma'am, what did you just hear?
A. Exactly what's written here.
0. Is there any doubt in your mind that what you

transcripbed here is any different than what was just played
on the Senheiser?
A. Not at all.
Q. Now, ma'am --

Agent Wong, if you could fast forward to about six
minutes.

and I'm going to ask Agent Wong to play about five
seconds so you can identify to the ladies and gentlemen of
the jury where you are on the transcript of Exhibit 5.

MR. WONG: Ready?

MR. McGAHAN: Just play about five seconds.

THE WITNESS: Of what page? 1'm sorry?

BY MR. McGAHAN:

UNITED STATES DISTRICT COURT
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Q. It should be -- we should be around Page -- around
Pages -- low on Page 5, top of Page 6.

MR. WONG: Ready?

MR. McGAHAN: Go ahead.

Agent Wong, go ahead and stop it.
BY MR. McCGAHAN:
Q. Ms. Bouchard, can you identify where we are on the
transcript?
A. Yes. We are at the bottom of Page 5. It started with

the (in Spanish.} Continuing on to the next page to where
Mr. Beltran says (in Spanish) up to there we've heard.

MR. McGAHAN: Agent Wong, if you could go ahead and
play the rest of 1it.

Agent Wong, could you stop it and back it up about
20 seconds, and let's play it again. Stop it, back it up a
little, and I want to play that -- play that once more.

And, Agent Wong, could you stop it, and let's just
play it once more. T1'd like to play it once more for the
jury.

Agent Wong, 1if you could stop it. Go ahead and
stop 1it.

BY MR. McGAHAN:
Q. Ma'am, I just want to stop you at this point.
When you translated on Page 5 of Government's

Exhibit 5, that third entry under Beltran, "No, over in the

UNITED STATES DISTRICT COURT
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1 Omaha to help me drive. That's all,™ is that because you
2 could hear it clearly coming on that compact disc?
3 A. Yes.
4 Q. and no one ever told you that the city of Omaha,
5 Nebraska, had anything to do with this case?
6 A. Never.
7 Q. Okay. What I'd like to do is continue playing the tape.
8 We're going to get to an entry later on in Government's
9 Exhibit 5. I'm going to direct your attention to Page 18 of
10 Government's Exhibit 5.
11 Agent Wong, if you could fast forward it a little,
12 and then I'm going to ask the witness if she can identify
13 where we are in the transcript.
14 MR. WONG: How much?
1% MR. McGAHAN: Abcut 30, 40 seconds.
16 MR. WCNG: Forward? Sorry.
17 BY MR. McGAHAN:
18 Q. Okay. Ms. Bouchard, can you tell the ladies and
19 gentlemen of the jury where we are in this transcript, in
20 relation to where we are on the compact disc.
21 A, We're on Page 18, fourth entry, where it says, "C3:
22 (Unintelligible,) and I left you a message on the machine.”
23 MR. McGAHAN: Could you back it up just a little,
24 Agent Wong, before that passage.
20 Could you rewind that once more, Agent Wong.

UNITED STATES DISTRICT COURT
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Rewind -- yeah, just about 10, 15 seconds.

Okay. Let's go ahead and stop it.
BY MR. McGAHAN:
Q. Ma'am, what did you Jjust hear?
A, Exactly what is written here.
Q. Okay. And before you had the entry, "Beltran: I was in
Chicago" -- before that you had it, "UI." That's because you
couldn't --

MR. GUNN: Objection, Your Honor. Leading the
witness.

THE COURT: Sustained.
BY MR. McGAHAN:
Q. Why did you put the "UI" before the sentence, "I was 1n
Chicago"?
A, Because I could not understand what they were saying.
Q. And when you reviewed Nancy Delarosa's draft, you
heard -- did you hear "(In Spanish) in Chicago™?
A, At some point I heard it, and I heard it again now.
Q. Now, Mr. Gunn asked you a few other questions about some
of the other things that -- some of the other revisions that
were made. First of all, Ms. Bouchard, let me back up for a
moment .

When you do the transcription and interpretation,

tell us what machine you use to do that.

A. I use a standard cassette transcriber that has a pedal

UNITED STATES DISTRICT COURT
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and has speed control; tone control; of course, volume
control.

Q. Is i1t customary —--

A. And a pedal. I'm sorry, Yyes.

Q. Is it customary for you when you do a transcription that
you slow the speed dewn?

A. Sometimes.

Q. Does that aid in your ability to hear what is being
said?

A. Yes, very much.

Q. and is it -- when you're preparing a transcription,

Ms. Bouchard, do you frequently listen to the same passage
again and again?

A. Absolutely.

Q. and did you do that when you reviewed Ms. Delarosa’s
work?

A. Yes, I did.

Q. Why did you do that?

A. To be certain. I'm going to be the one testifying, and
T need to make sure that it's all 100 percent.

Q. You received handwritten suggestions from Agent -- did

you receive handwritten suggestions from Agent Wong?

A. Yes, I did.
Q. and at some point you received Government's Exhibit
Number 667

UNITED STATES DISTRICT COURT
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A. I'm sorry. Which one is that?
Q. That's the paper with the interlineated changes. I

believe it was introduced and admitted a little while ago.

A. With the handwritten changes?

Q. Yes.

A, I haven't seen that. Oh, yes. 1I'm sorry.

Q. Do you have that in front of you, ma'am?

A. Yes, I do.

Q. And did you consider those changes?

b I considered them until I listened to the tape, yes, ct
course.

Q. Now, ma'am, as a professional, would you -- would you

welcome consultation from anybody who had an interest in
insuring the accuracy of those tapes?

A. Absolutely.

Q. And it doesn't matter what they would tell you. You
would take it, and you would listen to it to see if their
version accurately reflected what was on the tape?

A. Absclutely.

Q. And you received many =-- did you receive many
suggestions?

A, Yes. I received several, yes.

Q. Did you incorporate all of those suggestions?
A. No, I did not.

0. Only those that you, yourself, could hear?
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Al Absclutely.
Q. Just like you heard it today; correct?
A. Correct.

MR. GUNN: Objection, Your Honor. Leading the
witness. Move to strike.

THE COURT: Overruled.
BY MR. McGAHAN:
Q. Ma'am, Mr. Gunn asked you a few questions about your
testimony, and directing your attention to Defense Exhibit
179. Mr. Gunn directed your attention to Page 9, Line 4 of
your testimony at a previous hearing on this matter.

Do you see that in front of you?

A. 1797

Q. Yes. Tt's a transcript.

A. Yes. Yes.

Q. And he asked you whether --

AL I'm sorry. On what page?

Q. Page 9, Line 4.

A. Yes.

Q- Now, you were asked about a question and answer that you
gave that -- whether or not you theocught it was probably the

informant or the agent who was involved in the conversation.
Do you remember him asking you about that?

A. Yes.

Q. Directing your attention to Fage 8 of Defense Exhibit
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179, you were also asked a series of direct guestions as to
who put those changes to you; right? In other words, who
gave you the suggested changes?

MR. GUNN: Cbjection, Your Honor. Leading.

THE COURT: He hasn't finished the question yet.

If you see him stand up, he's going to make an
cbhjection. So if you can just hold your answer until the
Court's ruled on it.

THE WITNESS: Certainly.

THE COURT: So go ahead and finish the question.

MR. McGAHAN: T'll strike the last part and begin
again, Your Honor.

THEE COURT: All right.
BY MR. McGAHAN:
Q. Were you asked by Mr. Gunn in a previous hearing, "What

was your understanding of who had suggested changes™?

A. That, I did not know.

Q. What was your exact answer?

A. I said, "I have no idea."

Q. Farlier Mr. Gunn asked you about your inclusicn of the

word "photo.”

Did anybody ever tell you that there was drug slang
used in this -- in these conversations prior to the time you
prepared these transcripts?

A. No, 1 was notbt.
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1 Q. Did anybody ever tell you to include the word "photo"?
2 A. No.
3 Q. 1f someone had said, "Put the word 'pheto' in,” but you
4 didn't hear that, what would you have done?
5 A. bbscolutely would not.
) MR. McGAHAN: No further questions for this witness
7 at this time.
8 THE COURT: All right.
9 RECROSS-EXAMINATION
190 BY MR. GUNN:
11 Q. Ms. Bouchard, just so we have the record completely
12 clear about your prior testimony about who you thought had
13 suggested these changes, do you have Defense Exhibit 178 in
14 front of you?
15 A. Yes, I do.
16 Q. All right. Would you -- I want you to start on Page 8,
17 Line 20. Look there to start, and we're going to go over
18 onto Page 9, Line 6. All right?
19 A, Okay.
20 Q. You were first asked, "What was your understanding
21 of" --
22 THE COURT: Excuse me, Counsel. You can ask her
23 questions -- you can either do one of two things. If you
z214 want to —- I don't know what the purpcse of this is, but you
25 can either read the transcript, and that's it. OCkay? So if
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1 you want to ask her a question, if you want her to read that,
2 refresh her recollection, that's fine. But we're not going
3 tc just simply confirm what's on this transcript.
4 MR. GUNN: So may I just read the transcript, then,
5 Your Honor? That would be fine?
& THE COURT: What page, and what's the line number?
7 MR. GUNN: Page 8, Line 20 through Page 9, Line 6.
8 THE COURT: Okay. Do you have any objection?
9 MR. McGAHAN: I don't see the relevance,
10 Your Honor. I'd object on relevance grounds.
11 MR. GUNN: I think it completes -- well --
12 THE COURT: All right. You're reading from Page 8,
13 Line?
14 MR. GUNN: 20, through Page 9, 6. And I offer it
15 under the rule of completeness. I believe it is relevant.
16 THE COURT: All right. You may read 1it.
17 MR. GUNN: Thank you, Your Honor.
18 "OUESTION: What was your understanding of who had
19 suggested these changes?
20 "ANSWER: I have no idea.
21 "OUESTION: Well, was it your understanding that 1t was
22 people who are participants in the conversation?
23 "ANSWER: I have no idea who did it.
24 "OUESTION: Did you at least think it was pecple who were
25 participants in the conversation?
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"ANSWER: I thought so, yes.

"QUESTION: You thought it was probably either the
informant or the agent who was involved in the conversation?

"ANSWER: Correct.”

Thank ycou, Your Honor.

BY MR. GUNN:
Q. Just one other thing, Ms. Bouchard. You testified a
little bit about -- in response to questions about whether

you were certified in various courts; correct?

A. Correct.

Q. You're certified in federal immigration court?
Al Correct.

Q. You're not certified in state court --

A. No.

Q. -- you said.

You're also not certified in the federal district
court that we're in now; correct?
A, Correct.

MR. GUNN: No further guestions, Your Honor.

MR. McGAHAN: No further gquestions, Your Honor.

THE COURT: All right. You may step down.

THE WITNESS: Thank you.

THE COURT: Thank you.

All right, ladies and gentlemen. It's about 1:35;

so we're going to break for the day. I want to remind you of
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